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      May 29, 2018 

 

Via Federal Express and E-Mail 

Ed Hobbie, Zoning Enforcement Officer 

Town of Otsego 

811 County Hwy 26 

Fly Creek, New York 13337 

 

 Re: Matter of Application of H. William Michaels, et al. 

  Heirloom Barn Application 

  Property located at 276 Goose Street 

 

Dear Mr. Hobbie: 

 

 Our office represents H. William Michaels, Brenda Palmer Michaels, Fly Creek Cider 

Mill & Orchard, Inc. and Otsego Apple Growers, LLC (collectively referred to herein as 

“Applicant” or the “Michaels”). The Michaels submitted an Heirloom Barn Law application for 

Site Plan Review and Special Use Permit to the Town of Otsego Planning Board on January 23, 

2018 and appeared before the Planning Board on February 6, 2018, March 6, 2018, and April 3, 

2018.  On May 1, 2018 the Planning Board held a public hearing, which was subsequently closed 

at the end of the meeting. 

 

Based on comments received from Planning Board (hereinafter referred to as the 

“Board”) members at the last meeting and comments made by the public at the public hearing, 

the Applicant submits the following response in furtherance of the application. 

 

Hours of Operation 

 

At the April meeting and also at the May public hearing, the Board and some commenters 

focused on the proposed hours of operation.  The Applicant has previously identified that the 
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hours of operation will mirror that of the Fly Creek Cider Mill (hereinafter referred to as the 

“Mill”).  The Mill’s hours of operation are seasonally modified and those changes are reflected 

on the Mill’s website and through third party sites (i.e. Google, Facebook, Tripadvisor).  The 

Mill and the proposed Heirloom Barn are open to the public: 

 

- Winter:  9:00 a.m. to 6:00 p.m.  

- Spring/Fall:  9:00 a.m. to 6:00 p.m. 

- Summer:  9:00 a.m. to 8:00 p.m. (from Memorial Day weekend through Labor Day) 

 

On occasion, the Heirloom Barn will host private groups (reserved events).  Those 

private events will never take place past 9:00 p.m.  The Applicant is willing to limit the special 

permit to a maximum of eight (8) private events per year. 

 

The anticipated employee arrival time for the Heirloom Barn is 7:00 a.m.  Please note, as 

a small craft beverage operation, the specific attraction is to have customers witness production 

and to sample and hopefully purchase products.  Therefore, production operation are generally 

limited to business hours, as it is in the Applicant’s best interest to have production take place 

while visitors are present.  As will be described in more detail below, as a small craft operation, 

the goal is not to produce significant quantities of product from this location.   

 

Permitted Use Under the Land Use Law 

 

 There have been discussions with the Board as well as comments from the public 

regarding the classification of the project under the Land Use Law.  Certain of the public 

comments have already been addressed by the Board or are otherwise incorrect assertions.  For 

example, a comment was made that the project is an expansion of a non-conforming use (the 

Mill).  Notably, under the Heirloom Barn Law, the proposal is not a non-conforming use as, after 

Board approval, it would be a special permitted use.  The comment is also factually incorrect as 

the project is not proposed on Mill property, is a different parcel and is in different ownership.  

Thus it is not an expansion of the Mill.  The more appropriate way to look at this would be the 

re-establishment of a retail/manufacturing operation as existed when the Michaels family 

operated the antique and furniture repair out of the barn or later when it was a Christmas themed 

store.   

 

Section 3.15 states “Permitted special use of heirloom barns and buildings, for any land 

use district, include[s] all listed special permitted uses for RA-1, RA-2, H-R, H-B, GB-1, GB-2, 

and R/E districts.”  Discussions with the Board have focused on reading that section to mean that 

the only permitted use in the Heirloom Barn is a special permitted use from another district.  The 

term “special permitted use” means that a special use permit must be issued.  However, the 

heirloom barn law does not prohibit a use that is permitted as of right in another district.  

Therefore, the Applicant still maintains that an Agricultural use is permitted, via Special Permit, 

in an Heirloom Barn application. 

 

 If the Board maintains that the use must be a special permitted use, then it is clear that the 

craft manufacturing business constitutes the special permitted use, “retail trade,” which is a 

special permitted use in a number of districts.  Retail trade is defined as “a store engaged in 

selling goods or merchandise to the general public, for personal or household consumption and 

rendering services incidental to the sale of such goods.”  Here the focus of the facility is the retail 



3 

 

sale of goods.  Incidental to the retail sale of the craft manufactured products will be the 

production of a limited amount of product [discussed further below under water usage] to be sold 

in the Heirloom Barn and demonstration and education regarding the brewing, fermenting or 

distillation process.
1
 

 

 Some comments from the public focused on “protecting” the Hamlet-Residential District 

(H-R).  However, the Land Use Law defines and describes the H-R district as being “developed 

for existing small hamlet areas that have already been largely developed with a mixture of uses” 

(emphasis added).  The subject parcel and surrounding area have for years already been 

developed with a mixture of uses.  As noted above, the parcel containing the existing Heirloom 

Barn had been used for retail and manufacturing for 50+/- years.  It is the Applicant’s position 

that, read with the Heirloom Barn law, this is exactly the type of use that was foreseen by the 

drafters of the Land Use Law.   

 

Comprehensive Plan 

 

 There was some question raised regarding consistency with the comprehensive plan.  

From our perspective, this was already addressed and decided by the Board.  However, for 

purposes of this letter we note that: 

 

The purpose of the Land Use Law is to “encourage economic development and the creation of 

employment and business opportunities for the residents of the Town.”  Land Use Law § 1.03. 

 

With respect to the Comprehensive Plan, the following statements and quotes are noted: 

 

Vision – Page 3 

“We respect our traditions and history, and so to preserve the Town’s historic architecture 

and character.  We wish to encourage new development to honor the ways our hamlets 

have looked through their long histories.” 

 

“We want added economic growth, with more diverse year-round business that serve 

both residents and visitors.” 

 

Goals, Page 5 

3.  Preserve existing patterns of use in hamlets and rural areas. 

11.  Protect and promote agriculture and ag-tourism businesses. 

 

Recommended Strategies to Implement Goals – Page 6 

 

First Priority Strategies 

1. “Encourage adaptive reuse of historic buildings for residential and/or commercial 

purposes, by permitted or special permitted use, throughout the Town. 

 

                                                 
1
  An alternative, but also applicable special permit use under the Land Use Law would be as an “Eating and 

Drinking Establishment” which is defined as “a parcel of land which includes facilities primarily used for the sale of 

prepared food or beverages for public consumption” (emphasis added).  Here the proposal qualifies, as the operation 

will consist of the preparation of beverages which are to be sold for consumption by the public.    
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This is literally the number one, first priority strategy.  Out of any goal of the 

Comprehensive Plan, the most important in order to achieve what is important to the 

Town and its residents is the adaptive reuse of historic buildings.  This adaptive reuse is 

allowed throughout the Town.  There is no restriction on the Hamlet Residential district. 

 

Priority Strategies  

7.    “Expand upon existing development density centers to expand hamlets and business 

districts…” 

 

Priority Strategies, Page 7 

 

27.  “Consider modifying regulations for residential-agricultural districts to permit food 

processing, composting, agricultural tourism and similar functions for agricultural 

products principally produced in the local area.” 

 

The intent of the Heirloom Barn law is to allow special permitted uses in all districts, and 

therefore the goal of increasing agricultural tourism can be met. 

 

History of Master Plan – Page 9. 

In 1987, the goal was to “5. Protect historical and natural character of the Town.” 

 

Public Input – Page 13 

“Businesses that were desired included: agriculturally related businesses.” 

 

Traffic 

 

 A focus of the public comment was on traffic.  Fortunately, the New York State 

Department of Transportation maintains traffic count data that is available for public viewing.  

For ease of reference, the data has been printed and is attached as Exhibit A, which is preceded 

by a summary of the data prepared for this application identifying the traffic that occurs while 

the Mill is open.  As a result, when the Board hears from the public that one resident counted 

5,000 cars on County Highway 26, the Board can reference the traffic counts conducted by the 

State to see that the actual traffic on County Highway 26 is a fraction of that number.  While 

discussing County Highway 26, notably focus is lost that this is a County Highway and not a 

minor residential street.   

 

 As previously stated to the Board, the Heirloom Barn will not be a stand-alone attraction.  

While there may be the perception that traffic increases every year to the Mill, the number of 

transactions at the registers (often referred to as “ticket count”) remains flat to slightly declining.  

Although the overall number of customers to the Mill has remained flat, the average sale has 

increased as the Mill becomes more efficient at selling more items to the same amount of 

customers. 

 

 As noted on Exhibit A, the traffic counts on County Highway 26 over the 2013 Memorial 

Day weekend indicate that on the busiest day of the weekend (Sunday), there were 708 trips 

northbound (a similar number, 661 trips, were counted southbound).  Because the Mill was only 

open 9:00 to 6:00 and the data is identified in hourly increments, the amount of traffic outside of 
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Mill hours can be subtracted from the total.  On this date, 105 trips northbound (105 trips 

southbound) were counted while the Mill was closed.   

 

 The Mill also tracks how many transactions are made at the registers in a day (“tickets”).  

The spreadsheet identifies that on that Sunday, 506 tickets were rung.  This correlates closely to 

506 total cars to and from the Mill.  For example, each car has a driver so if each person who 

drove made a purchase, the Mill would have seen 506 cars.  Clearly, not everyone who drives to 

the Mill has to make a purchase, so there is some room to claim that more cars could have driven 

there that day.  But equally clear, each car is not limited to one person and a number of cars will 

have multiple people and could also represent more than one ticket per car.  As such, for 

purposes of this application, this is solid data on a very close estimate of the number of cars in a 

busy weekend.   

 

 The State also collects traffic data for the number of vehicles that cross the Goose Street 

bridge.  These data sets are attached in Exhibit B.   While this data is helpful to show the number 

of cars crossing the bridge (the corresponding number of register tickets is also shown), the 

counter is placed after the driveway to the Mill on the north side of Goose Street.  As a result, it 

does not generally pick up any traffic that utilizes the 12 spots that are located immediately 

adjacent to the Mill (as compared to the larger parking lot across the street). 

 

 For comparison purposes, additional sales register “ticket” numbers are summarized 

below.  Again, it is suggested that it is a fair and conservative approximation to estimate that 

each ticket counts as one vehicle trip. 

 

October 7, 2017 – Saturday – Busiest day of the Year – 733 tickets 

October 4, 2017 – Wednesday – Busy Fall Weekday – 252 tickets  

 

August 5, 2017 – Saturday – Typical summer weekend day – 383 tickets  

August 17, 2017 – Thursday – Typical summer weekday – 269 tickets  

 

May 18, 2017 – Thursday – Typical Spring weekday – 64 tickets 

May 7, 2017 – Sunday – Mothers’ Day – 162 tickets 

 

January 17, 2018 – Wednesday – typical winter day – 8 tickets  

January 20, 2018 – Saturday – typical winter weekend day – 95 tickets 

 

 There has been a suggestion that the Mill draws a large volume of busses.  To clarify this, 

the Mill does not get unexpected tour bus arrivals.  Tour bus groups are scheduled events, 

coordinated and planned in advance.  They are not scheduled on weekends.  In the recent years, 

the number of bus groups has hovered around 60.  Busses are not allowed to unload on Goose 

Street and are not allowed to idle in the parking lot. 

 

Notably, with respect to traffic, the Christmas themed store was created to draw from 

visitors that were already headed to the Mill.  When the Christmas store closed, there was no 

appreciable decrease in traffic (and certainly no one from the public suggested such).  This is 

because the traffic originates with the Mill as its destination.  Under similar reasoning, there will 

be no significant uptick in traffic due to the proposed facility.  Rather, it will draw from visitors 

already visiting the adjacent Mill.   
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 The Mill does get regional common carriers delivering product.  These deliveries 

generally occur during daylight business hours.  Common carriers combine shipments based on 

logistics and will deliver to multiple businesses along a route.  Therefore it follows that a 

delivery to the Mill may also have a delivery for the Craft Beverage Manufacturing Business, 

thus saving time and energy, and limiting the number of trips.  The Applicant does not foresee 

any noticeable delivery traffic for this added amenity.  Fuel and refuse services will be done at 

the same time as trucks that are already in the neighborhood and will be used by existing vendors 

servicing the Mill. 

 

Property Values 

 

 A number of residents suggested, without factual support, that the Mill was causing 

surrounding property values to decrease.  Attached as Exhibit C is a spreadsheet summarizing 

the sales history of the properties that have sold in proximity to the Mill.  Attached as Exhibit D 

are the property cards associated with each listing.   

 

With respect to a number of the other property value assertions, below is a summary of 

the history of those properties:   

 

276 Goose Street (Christmas Barn House) was on the market for many years before the 

Saracinos failed on their mortgage.  They had $265,000 worth of debt on the property even 

though a member of the public claims its value at the time of only $165,000.  This over lending 

and valuation is what lead to the 2008 crash.    The main reason for it not selling was that the 

owners neglected to repair or clean up after the flooding.    

 

The property then went to the bank that held the mortgage.  The bank was offered 

$125,000 from local barber Reed Negelschmidt who was well aware of the condition of the 

home and its proximity to the Mill - the bank refused the offer.  The Bank then put the house up 

for public auction at the Otsego County Court House.  The referee started the bidding at 

$125,000 and there were no offers.  The Michaels attended this auction.   

 

The property then went to Fannie Mae and it was eventually listed through their HOME 

PATH network.  The Michaels made an offer which was refused because a woman from 

Edmeston submitted a higher offer which was accepted.  This woman was unable to come up 

with the necessary down payment.   The home was then re-released on HOME PATH and the 

Michaels resubmitted their previous offer which was successful.   

 

275 Goose Street (Blue House) The Michaels purchased the existing parking lot (~ 3 acres of 

raw grass land) from the prior owner at $78,000 – a significantly higher price than any raw 

acreage in the Town of Otsego.  At that time they also purchased a right of first refusal (at a cost 

of $2,000) if the remaining property ever was under contract.  

 

Mrs. Bachanas died and her estate listed the remaining property including the home and 

barn at $374,000, a price, much higher than its value.  The Michaels did not make an offer on the 

property.  The property remained for sale for about a year and a half.  A buyer submitted a 

purchaser offer to the Estate at $200,000 cash – with a quick closing.  The Michaels exercised 
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the option and purchased the property.  The property appraised at $205,000 (bank appraisal 

available). The Michaels paid essentially fair market value. 

 

272 Goose Street - Reitz Property (adjacent to 276 Goose Street) – This was a sale from the 

Susan Rodd Estate.   This home was advertised at $105,000 and was sold for $65,000.  The 

major fact of the decreased value was the structural integrity of the home as previous work had 

removed structural supports.  The real estate agent promoted the property, listing a positive 

selling feature of the home as: “The Fly Creek Cider Mill is right next door!” (ad attached as 

Exhibit E) 

 

Water and Wastewater 

 

 The Board has asked for some clarification on water usage and wastewater generation.  

Generally speaking, water usage and wastewater production are dependent on the production 

activity.  The building will have a small restroom that will see some usage during the business 

day.  To provide a better estimate of water usage, the Applicant and his engineer looked to 

similar facilities that were sized for a similar production amount. 

 

The Applicant contacted Matthew Critz of Critz Farms in Cazenovia, New York. Critz 

Farms has a farm brewery license and produces 300 barrels per year (9,000 gallons).  Critz sells 

on-site, with some local wholesale.  Critz has a 2½ barrel system (the size of the production 

equipment).  From a discussion regarding the Applicant’s proposed use, Critz noted that the 

Applicant should plan on manufacturing and selling a maximum of 150 barrels (or 4500 Gallons) 

per year.  The Critz septic was designed by a licensed engineer and approved by the Department 

of Health.  Critz has a 1200 gallon septic tank and dosage leachfield.  He pumps the tank 

annually whether it needs it or not.  Critz noted that there are some studies that for every gallon 

of water for beer produced, that five gallons of waste are created.  Critz said the number also 

includes solids which are not put into the septic system.  Critz said, at most, it is a one-to-one 

ratio of water to waste and most of the waste water is used for cleaning.  

 

Attached as Exhibit F is a spreadsheet consisting of water readings from Council Rock 

Brewing.  Please note that Council Rock Brewing also has a kitchen and 72 seats for dining.  The 

blue shaded days are brew days which require approximately 300 gallons of water for the brew 

process (about 2,000 gallons/month).  The Applicant’s proposed production, much smaller than 

that of Council Rock, will therefore be using comparable numbers and discharging only the 

bathrooms and incidental cleaning water.  The projected water usage is no more than 200 gallons 

a day or the equivalent of a two bedroom home.  Council Rock produced approximately 10,000 

gallons of product for the year which resulted in the use of approximately 25,000 gallons of 

water for the process. 

  

Conclusion 

  

 The June 2018 Planning Board meeting will be the Applicant’s fifth appearance for this 

application and this is the second supplemental submission.  We have obtained a ZEO 

interpretation that the rear portion of the barn may be moved to the side of the barn, consistent 

with the Heirloom Barn Law.  We have confirmed the age of the structure. The Board has 

acknowledged that the use is consistent with the Town of Otsego Comprehensive Plan.  The 

Planning Board has affirmatively voted that the Heirloom Barn Law applies to this application, 





 

 

EXHIBIT A 
 



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

A B C D E F G H I J K L M N O P
CR 26 (918 AADT)
2013 MAY
Northbound 9:00 10:00 11:00 12:00 1:00 2:00 3:00 4:00 5:00 Total 9-6 Non Open Total
W - 5/22 31 29 39 33 32 31 43 51 40 329 154 483 % To Mill
R - 5/23 21 42 35 40 31 33 55 50 33 340 157 497 17%
F - 5/24 25 41 31 47 49 35 44 40 34 346 161 507 20%
S - 5/25 30 43 72 55 70 65 65 45 38 483 117 600 35%
S - 5/26 36 46 73 80 113 82 73 64 36 603 105 708 69%
M - 5/27 27 54 59 47 47 47 59 38 32 410 124 534 84%
T - 5/28 35 33 48 34 35 185 54 239 60%
Total 205 288 357 336 377 293 339 288 213 2696 872 3568
Ave Axel Factor 28 40 42 39 36 37 52 46 35

Southbound 9:00 10:00 11:00 12:00 1:00 2:00 3:00 4:00 5:00 Total 9-6 Non Open Total
W - 5/22 26 31 29 31 31 27 32 42 35 284 163 447 % from Mill
R - 5/23 24 27 31 42 31 33 35 38 31 292 166 458 20%
F - 5/24 18 46 28 45 29 42 37 31 22 298 166 464 23%
S - 5/25 19 42 47 62 49 61 61 38 41 420 128 548 40%
S - 5/26 31 58 44 59 67 101 79 70 47 556 105 661 80%
M - 5/27 36 32 52 52 49 47 39 37 40 384 112 496 91%
T - 5/28 36 35 37 29 35 172 95 267 65%
Total 190 271 268 320 291 311 283 256 216 2406 935 3341
Ave Axel Factor 28 34 35 39 37 36 35 39 35

Tickets 9:00 10:00 11:00 12:00 1:00 2:00 3:00 4:00 5:00 Total 9-6
W - 5/22 1 4 4 8 9 11 7 4 8 56
R - 5/23 2 3 7 16 6 6 12 8 8 68
F - 5/24 3 7 12 19 19 17 30 8 5 120
S - 5/25 2 11 37 45 85 60 47 26 21 334
S - 5/26 6 19 47 67 90 113 84 47 33 506
M - 5/27 5 16 39 58 40 29 27 18 16 248
T - 5/28 1 5 13 10 10 39
Total 20 65 159 223 259 236 207 111 91 1371









 

 

EXHIBIT B 













 

 

EXHIBIT C 



1
2

3
4
5
6
7
8
9

10
11
12
13
14
15
16
17

18
19
20
21

22
23
24
25
26
27

A B C D E F G H

Tax # Address

Distance 
in Feet 
From Mill Date Sold Price FULL Assessed Previous Sale Notes

98.00-1-31.00 940 CR 26 112 12/15/2015 $130,000 $148,000 $95,000
Previous owner was Adrian Kuzminski who purchased the property at $95,000

98.00-1-13.00 931 CR 26 255 10/12/2016 $300,000 $259,500 $262,500 Estate Sale Owner Died sold/ previously sold for $95,000

98.00-1-14.00 925 CR 26 380 5/23/2014 $85,000 $90,600 no record Estate Sale Owners Both Died/ No previous recorded sale

98.00-1-28.00 272 Goose St. 400 11/23/2015 $65,000 $130,000 $68,000 Estate Sale Owner Died. Property is adjacent to Proposed HB application. 
Kenneth Reitz Owner was aware of Mill operations before purchase.

98.00-1-34.00 962 CR 26 590 7/22/2014 $245,000 $240,000 no record Home of Planning Board Attorney Miosek/ no previously recorded sale 

98.00-1-10.31 399 Hoke Road 668 5/31/2007 $350,000 $375,000 $180,000 Hospitalist at Bassett

98.00-1-10.32 387 Hoke Road 987 6/28/2013 $245,000 $245,000 $285,000 Owner of local landscaping company/ Previously sold for for $198,000

114.05-1-25.00 881 CR 26 1389.6 1/15/1993 n/a $255,000 $139,000
Wayne Mellor - Complaint Letter - property has increased in value since 1993 
Purchase

114.05-1-28.00 871 CR 26 1638 5/25/2017 $350,000 $345,000 $352,000 Owners of local Red Shed Brewery

114.05.1-19.00 857 CR 26 1997 6/26/2003 n/a $192,100 $137,382
Claire Kepner - Complaint Letter - property has increased in value since 2003 
purchase

98.00-1.38.00 150 Stonehouse Road 2099 8/14/2017 $265,000 $275,400 $150,000

98.00-1-42.00 161 Bailey Road 2118 9/2/2016 $314,000 $391,600 no record New Home was rented to Dreams Park Familys for 2 years prior



28
29

30
31

32
33
34
35
36
37

38

A B C D E F G H
98.00-1-44.02 139 Stonehouse Road 2161 ON MARKET $675,000 listi $240,000 n/a New Listing at above assessed value

98.00-1-45.00 129 Stonehouse Road 2169 8/23/2005 $273,250 $275,000 $215,000
Former home to Otesaga Chef who left and sold to Otesaga Director of Guest 
Services.  Previously sold for $215,000

114.05-1-16.00 847 CR 26 2219 5/20/2015 $230,000 $242,000 $247,200

Bassett Optometrist - moved away - adjacent to VERY busy post office and corner 
store - Prior owner was some relation to Dawn Hage - Bill Grandparents use to live 
here

98.00-1-39.00 154 Stonehouse Rd. 2348 9/27/2012 $130,000 $128,000 $90,000

114.05-1.65.00 6245 SR 28 2880 12/29/2017 $230,000 $249,200 no record Estate Sale Owner Died/ No previously recorded sale

98.00-1-53.00 176 Stonehouse Road 2934 11/2/2015 $475,000 $648,000 no record

Estate Sale Owner Died left to children who did not get along with 
eachother…sold to neighbor who put in Hop field and the home is used by their 
son/ No provious sale



 

 

EXHIBIT D 
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